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In early 2007, I was referred to as a “professional director” by a well-known London hedge fund lawyer – 

the reference was not complimentary. The lawyer advised a client not to hire only professional directors 

on the board and to use “real directors” instead. The fund manager selected two professional directors 

including me, and a friend of his who was a specialist in a specific industry in which the manager 

invested. The end result was that the “real director” attended only the launch meeting and another 

meeting over the course of the four year life of the fund, which had quarterly meetings, and contributed 

close to nothing during the life of the fund. 

Today the world is very different - the term “professional director” carries positive connotations. 

Professional directors in the investment fund industry should have relevant experience in the fund 

industry (whether in traditional or alternative investment funds or both), be specialists in corporate 

governance and have a deep understanding of the legal, regulatory and tax environment in which the 

fund operates. Ideally they should have actual experience and at a minimum knowledge of operational 

matters affecting the fund (fund administration, settlement etc.), and ultimately be able to demonstrate 

value-added to the fund and its manager through engagement, advice and willingness to take action as 

necessary in any given circumstances. 

In addition, professional directors are usually independent – from the investment manager, as well as 

other service providers to the fund. Such independence is assumed to be a cornerstone of the director’s 

ability to exercise his/her judgment freely and act in a manner that can be demonstrated to be in the 

best interests of the fund and by extension its investors. 

However, the reality remains that many professional directors in the investment fund industry still do 

not have the requisite background, experience or knowledge to add value to a fund or the willingness to 

take appropriate action when it challenges the fund manager or sponsor. What can be done to address 

this? In my view, investors, fund managers and directors themselves have a collective responsibility to 

raise the standards. 

Investors can be very influential when it comes to corporate governance. While a small number of large 

investors are very vocal about implementing best practices, usually asset allocators or trustees who 

themselves have fiduciary obligations to their constituents, unfortunately the majority of investors do 

not actively engage fund managers on the topic of corporate governance. Investors can help improve 

standards by adding corporate governance to their due diligence efforts. Simply asking about the 

background of the directors and the mechanics of the board will signal to managers that corporate 

governance matters. More sophisticated investors conduct due diligence on directors, normally through 

an interview by phone or in person or by written questionnaire, and many commission background 
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checks. The key contribution from investors is to make it clear to fund managers that a corporate 

governance process has to be in place that is commensurate to the complexity of the fund. Delivering 

such a message to managers is ultimately a form of self-protection, so I have always been curious as to 

why this does not happen more frequently. 

Whilst legally the incorporator of a fund appoints its directors, the reality is that the fund manager or 

sponsor identifies and selects the directors. In my view fund managers should have the obligation, even 

a fiduciary duty, to select competent directors. At a minimum they should represent in the fund’s 

disclosure document that they have carried out a rigorous selection process and appropriate due 

diligence to identify and select directors with the requisite experience and skill set for the relevant fund. 

This proposal raises considerable legal issues relating to the fund manager’s potential liability for such 

selection. I have discussed this idea with a number of major investment fund law firms who have 

rejected it on the basis that it could potentially expose fund managers to liability for directors’ actions 

and omissions. However, I believe that any such legal concerns can be addressed through appropriate 

disclosure and investor representations in the subscription documents – the fund manager would 

potentially be responsible for the due diligence and selection of a director, but it cannot be held 

responsible for the actions and omissions of a director after appointment as clearly the fund manager 

does not control the individual director. Hopefully this article will trigger industry-wide discussion of this 

suggestion. 

Finally and perhaps most importantly, directors can do a lot to improve themselves. A director’s 

experience is what it is – nothing much can be done to change history. However, a director can enhance 

his/her corporate governance tool kit through education on corporate governance and on further 

technical subjects. Rather unbelievably, I have met directors who cannot list a director’s fiduciary duties 

or who think that the Weavering case somehow changed liability standards for directors of Cayman 

Islands funds. Directors need to be competent in corporate governance matters as defined by local law 

of the fund’s jurisdiction and by any applicable laws and regulations including tax. Professional directors 

can also improve by developing their actual experience as directors – with a portfolio of fund clients 

established in multiple jurisdictions, investing in different asset classes, and subject to different legal, 

regulatory, accounting and tax regimes. I would even suggest that professional directors should actually 

be licensed – not just a pro forma license, but a substantive one. I would not allow a doctor without a 

medical license to treat me, so why would I hire a director who is not professionally qualified or 

licensed? This suggestion raises many questions about who licenses, under what standards etc., but 

these would be details to be discussed and implemented. The point remains that professional directors 

should in fact be “professional”. 

Directors should also avail themselves of the many sources of information and experience available to 

them. Too many directors have never met the managers of their fund clients in person. I realize that 

geographical dispersion can make this difficult but it can be done. If not possible, directors should 

engage with the fund managers regularly outside the cycle of board meetings. Directors should also ask 

the other service providers of the fund – administrators, custodians, prime brokers, auditors, lawyers, 

consultants, IT and other technicians, tax advisors etc. – to discuss what they do for the fund and how 
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oversight works. I have always found service providers to be very willing to share information and to 

coordinate how to best service a fund as a collective of service providers. Finally, directors should access 

the experience of other directors. Many director associations exist at national and local levels which 

provide educational content as well as access to the knowledge and experience of other directors. 

In short, the fund director industry has come very far since the old days but we can do more. Some of 

you may have noted that I have omitted any reference to regulators so far in this article. I believe that 

corporate governance is not within the scope of a regulator’s remit – local companies’ law has proven 

adequate over centuries, going back to Roman times, to govern directors. When issues have arisen, they 

tend to be related to lack of enforcement by investors through legal action against directors. Having said 

this, it is clear already that politicians and regulators will step in to correct perceived or actual corporate 

governance failures. It is up to investors, fund managers and directors to work together to ensure that 

the corporate governance process is fit for purpose and works as intended, which will hopefully have 

the side benefit of prevent further regulation on corporate governance. 


