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Navigating the new marketing landscape under AIFMD. 
 Since the Alternative Investment Fund Managers Directive 
(“AIFMD”) entered into force on 21 July 2013, most of the 
non-UCITS industry in Luxembourg has been focussed on 
getting authorised as an Alternative Investment Fund 
Manager (“AIFM”) in the one-year ‘grace’ period for 
existing managers.  Now that is almost over, thoughts are turning to how AIFMD’s marketing 
provisions will work across the EEA. 

The Current Status 
The CSSF confirmed recently that 33 AIFMs are now ‘on the list’, 28 are ‘approved subject to 
documentation’ and a total of 200 authorisation files have been received.  This means that 
Luxembourg is a significant AIFM centre, with almost as many authorised AIFMs as London (+/-250 
applications received to date). 

For those readers who have not been living and breathing this once-in-a-generation change for the 
Alternative Investment Funds 
industry, the AIFMD is 
European-wide legislation 
which is intended to force all 
alternative fund managers 
(with limited exemptions) who 
manage or sell Alternative 
Investment Funds (“AIFs”) in 
Europe, to seek authorisation 
and to report information on 
their activities to Investors and 
National Competent 
Authorities. The main 
objectives are to create a 
harmonised fund managers’ 
regime, allow assessments of 
Systemic Risk by the 
authorities, enhance investor 
protection in many areas and 
increase the flow of capital 
around the EEA by smoothing 
the distribution of non-UCITS 
funds to professional investors 
in multiple EU Member States 
(the “marketing passport”) 

As we enter the final quarter 
before the expiry of the AIFMD 

transitional grace period for existing EU- Fund Managers (by 21 July 2014), the focus is turning from 
the AIFM authorisation process to the potential for marketing these newly compliant AIFMD products 
across EEA borders.  

What characteristics will each target market have? 
The answer is ‘it depends’ based on the experience / contacts you have, 
and each country’s approach to cross-border fund sales. 
 
Savannah Familiar territory, 

have hunted here 
before, can see a long 
way, with new 
hurdles to be taken in 
your stride.  

Some countries will not impose 
significant marketing 
requirements and the AIFMD 
passport will work as advertised; 
prior UCITS distribution 
experience may be helpful. 

Jungle  Knuckle down, break 
a sweat, hack a path 
through the thickets, 
some elephant trails 
to follow. Rich 
environment, but 
significant challenges 
to overcome to 
capture benefits. 

Existing business relationships, 
but must reconfigure for new 
regulatory requirements and 
distribution channels. See if 
existing channels will still be fit 
for purpose given changes in roles 
and responsibilities and increased 
transparency requirements. 

Desert  Thin capital raising 
environment, so you 
must be highly 
adapted and 
connected to survive.  

Not historically welcoming, 
significant barriers to entry, no 
passport therefore still requires 
local knowledge and 
representation. 

Blue 
Ocean 

Potentially rich, less 
competition, but path 
and timing unknown. 

Must establish which non-EU 
markets may accept AIFs, and 
then discover their access 
requirements. May need to lobby 
local regulators and market 
players; may take some time for 
acceptance and to adapt local 
practices to fit in with AIFMD 
first movers. 

What should you ask yourself? 
What tools do you need? 
Who can you rely to be your guide? 
Where do you find a decent pith helmet 
and compass? 



Page 2 of 3 
 

Marketing Options 
Luxembourg is the European leader in the “UCITS” fund arena (i.e. mutual funds investing in listed 
equities and bonds, which may be sold to the public),, with the highest proportion of cross-border 
registrations and significant use of intermediaries or distributors (e.g. banks, insurance companies and 
brokerages) in EU countries and across the world.  

The distribution of more sophisticated Alternative Funds (e.g. Hedge Funds, Private Equity and Real 
Estate Funds) to Professional Investors has always been more challenging and has been achieved 
through a patchwork of methods across Europe, relying on domestic rules in each country which 
govern (and/or restrict) the sale of such fund products (the National Private Placement Rules or 
“NPPRs”).   

As a counterpoint to the significant obligations and costs that AIFMD imposes on  managers in the 
setup, authorisation and operation of their AIFs, AIFMD has borrowed the “marketing passport” 
concept from UCITS, potentially permitting the distribution of these AIFs in the 28 EU Member States 
on a simplified notification basis and under a single set of rules (in theory at least!). 

Marketing under the AIFM Directive 
covers any “direct or indirect offering 
or placement at the initiative of the 
AIFM or on behalf of the AIFM of units 
or shares in an AIF it manages to or 
with investors domiciled in the EU.”  
Whilst this in theory excludes “reverse 
solicitation”, where an institution 
approaches the manager on its own 
initiative, as such investments are rare 
in practice, regulators are viewing this 
exemption very conservatively. It is 
unlikely that this will be a practical 
strategy for capital raising on an 
ongoing basis for most managers. 

Since 21 July 2013, authorized EU 
AIFMs have had a passport to market 
EU AIFs to professional investors in 
their home Member State and in other 
EU Member States from the date of transposition (although 9 Member States have still not 
implemented their legislation as of April 2014). Existing managers have had an additional 12 months 
grace period (to 21 July 2014) to seek authorisation for their legacy funds. After 21 July 2014, EU AIFMs 
are no longer be allowed to use national private placement regimes (NPPRs), unless they fall below 
the smaller manager thresholds of € 500 million AUM (€ 100 million for closed-ended funds using 
leverage). 

For non-EU AIFs managed by EU AIFMs and non-EU AIFMs marketing EU and non-EU AIFs in Europe, 
two options for marketing will coexist for a period:  
• Continuation of the NPPRs, subject to any rules and restrictions that individual Members States 

may impose at their discretion, and which are intended by the AIFMD to be phased out in 2018. 
• A passport regime, subject to full compliance, which may be phased in from late 2015, following 

an opinion and advice to be issued by the European Securities and Markets Authority (ESMA) and 
the adoption of further “delegated acts”, to be proposed by the European Commission. 

Which documents and information need to be included in 
the “passport” notification file to be submitted to the CSSF?  
(Source:CSSF AIFMD FAQ dated 17.03.2014) 
a) a notification letter, including a programme of operations 

identifying the AIFs in which the AIFM intends to market 
and information on where the AIFs are established;  

b) the AIF rules or instruments of incorporation;  
c) identification of the depositary of the AIF;  
d) a description of, or any information on, the AIF available 

to investors;  
e) information on where the master AIF is established if the 

AIF is a feeder AIF;  
f) any additional information referred to in article 21(1) of 

the Law of 2013 (Disclosure to Investors) for each AIF the 
AIFM intends to market;  

g) where relevant, information on the arrangements 
established to prevent the AIF from being marketed to 
retail investors, including in the case where the AIFM 
relies on activities of independent entities to provide 
investment services in respect of the AIF; and  

h) the EU Member State(s) in which the AIFM intends to 
market the units or shares of the AIF to professional 
investors.  
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All marketing with a passport of EU and non-EU AIFs to professional investors by EU and non-EU AIFMs 
in their home Member State/Member State of reference or another Member State is subject to a 
notification procedure. Arrangements made for marketing the AIF and measures to prevent the fund 
from being marketed to retail investors (if prohibited) in each host Member State are subject to the 
laws and supervision of each host Member State. 

This is where the potential variations between Members States may arise and where the passport 
notification procedure may prove to be not as simple as many people expect. As part of the 
notification procedure (see CSSF guidance in sidebar), AIFMs will have to specify exactly how they will 
approach professional investors in each targeted Member State (i.e. which marketing channel will 
they use, e.g. direct, via intermediaries etc.), how they will prevent marketing to retail investors and 
how they will conform to any other local marketing regulations.   

As examples of this, France will require all non-French AIFMs to appoint a local representative in 
France, to whom French investors can address any queries, compliments or complaints, while 
Germany will require all non-EU AIFMs to register with the BaFIN.  Even the UK requires non-EU AIFMs 
who plan to use the UK NPPR to notify the UK FCA before 22 April 2014. 

Now that the initial focus on getting authorised is largely past, firms are turning to the marketing and 
distribution aspects of the directive.  AIFMD now offers EU-based AIF funds the passport route to EU 
Member States, similar to UCITS. 

The Immediate Future 
The core questions Managers should be asking themselves at this stage should be – What tools do I 
need? Who can I rely on to be my guide?  Where can I find a decent pith helmet and compass?  

Whilst there is much potential for increased cross-border distribution and thus increased capital 
raising, the passport and private placement routes still contain significant challenges and require 
Managers to fully consider their distribution strategies, which channels and partners they want or 
need to use on a market by market basis and to act well before needing to.  

The Markets 
Managers should prioritise which EU markets to distribute in, and assess the costs and the local 
requirements versus how much capital they expect to raise, to narrow the number of markets to 
initially operate in until fund sizes are sufficiently large enough to sustain wider marketing efforts. 
Managers will need to assess the likely distribution costs from local requirements related to raising 
new or additional investors from those markets and to maintaining them from an ongoing compliance 
and transparency perspective. 

Keith Burman 
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